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Space Reservation. AWS contends that the appropriate mechanism for detennining
access priority consistent with §251(b)(4) of the Act is first come, first served. USWC has
attempted to condition AWS's access to poles, conduits, and other rights of way on USWC's
ability to reserve excess capacity. AWS maintains that the FCC Order '1170 explicitly
provides that the Act does not permit the pole or conduit O\\1ler to favor itself by reserving "
space to meet some undefined future need.

AWS does not oppose USWC maintaining spare capacity in conduits and ducts for
maintenance and administrative purposes, but argues that USWC should not be permitted to
maintain spare capacity for other reasons. This position is consistent with the Commission's
determination in ARB 3/6 that USWC may reserve space reasonably necessary for
maintenance and administrative purposes based on a bona fide development plan (Order No.
97-003 at 5-6).

Modification 0/Facilities. AWS argues that the FCC Orderfl1161-1164 requires
incumbent LEes to take reasonable steps to expand the capacity ifnecessary to accommodate
access to rights o~way,j~ as the incumbent LEC would do to accommodate its own
increased.needs. To implement this requirement, AWS contends, USWC must prove that
additional access requested is not technically feasible. Ifnecessary, USWC must exercise its
powers ofeminent domain to expand an existing right ofway over private property to
accommodate a request for access (FCC Order 11181). Accordingly, AWS arguestbat the
Commission should require USWC to expand capacity when it is not currently available.
Such a result, AWS contends, is consistent with the arbitrated decision between USWC, MCI,
and AT&T, ARB 3/6, Order No. 97-003 at 25.

USWC argues that §251(b)(4) ofthe Act obligates all local exchange carriers,
including AWS, to provide access to poles, ducts, conduits, and rights ofway to competitors.
Accordingly, USWC requests that any contract provision concerning access to poles, ducts,
and conduits must be reciprocal.

USWC agrees to provide nondiscriminatory access to its poles, etc., on a first come,
first served basis, as long as sufficient capacity exists. USWC argues, however, that it must
keep a certain level ofspare capacity for maintenance and administrative purposes, and
identifies that level of spare capacity as 15 percent

USWC does not believe that it should be required to construct or rearrange facilities
for another carrier.

Resolution: Duty to afford access to poles, ducts, conduits, anirights otway is
reciprocal; USWC may keep spare capacityfor maintenance and administrative purposes
based on a bonafule development plan; USWC must take reasonable steps to expand
capacity where necessary.

)

The language of §251(b)(4) applies to all local exchange carriers. It is not limited to
incumbents. Therefore, the obligation to grant access to poles, etc., is reciprocal. Both

.~

18 APPENDIX A
PAGE 18 OF 25



ORDER NO.

Carriers shall provide access to their poles, etc., under tenns and conditions as favorable as
they would provide themselves.

USWC is to allocate space on its poles, etc., in a nondiscriminatory way, on a first
come, first served basis. USWC may reserve reasonable space for its maintenance and .
administrative needs, in accordance with a bona fide development plan.

When space is not sufficient to afford access to poles, etc., USWC shall take
reasonable steps to expand capacity. These steps include exercising its power of eminent
domain. FCC Order'1181. See also Order No. 97-003 at 25. .

USWC is to take reasonable steps to accommodate the differing technological needs of
AWS as a CMRS provider. For instance, AWS shall be permitted to use microcell technology
in its access to the required USWC rights ofway.

Issue F. Contract Language

AWS requests the CommiS-'3ion to adopt its proposed language in the Interconnection
Agreement submitted to the Commission as AWS/17. AWS maintains that its propo~
language complies with federal law and should be adopted as the agreement ofthep8rties in
this arbitration, after it is modified to reflect the substantive decisions ofthe Arbitrator.
Besides specific provisions addressing technical interconnection matters, the AWS proposed
Interconnection Agreement containS appropriate general temis and conditions (term,
termination, covenants and warranties, indemnification, confidentiality, alternative dispute
resolution procedures, force majeure and successors and assigns). the general terms and
conditions set forth in AWS's contract on these standard commercial issues are reasonable,
necessary, and workable.

AWS contends that the form ofthe agreement, including general terms and conditions,
is a displlted issue to be resolved in this arbitration. Ifthe Commission were to issue a
decision that did not order a comprehensive agreement between the parties on the theory that
details could be negotiated later, AWS maintains, the purpose ofthe Act would be
undermined and the Commission would invite further delay.

AWS argues that USWC's proposed agreement is highly repetitive, often discussing
the same issue in multiple sections. This renders the USWC agreement confusing, AWS
asserts, because obligations are repeated and stated in different ways. The USWC form
agreement is also ambiguous in many of its terms, AWS contends. AWS cites the following
example: Section 5.3 purports to address virtual and physical collocation under terms and
conditions "described in Section 6 herein." Section 6 then provides, "the parties will enter
into a separate Collocation Agreement" This ambiguity, AWS contends, creates uncertainty
about the rights and obligations ofthe parties and would require further negotiations outside
ofthis proceeding.

AWS argues that the USWC fonn agreement is also internally inconsistent For
instance, Section 20 suggests that USWC will meet certain service standards, but Section 20.3
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'provides that "ifUSWC fails to meet the perfonnance criteria, USWC will use its best efforts

to meet the Perfonnance Criteria for the next Specified Review Period.It AWS maintains that
the fact that other states have adopted USWC's template agreement does not cure its
deficiencies. This Commission, in previous arbitration proceedings, opted not to use USWC's
fonn agreement. See, e.g., Order No. 97-021; 97-003. AWS urges the Commission to adopt
the general terms and conditions as proposed by AWS in this proceeding, subject to any
modifications based on the Commission's decision in this docket..

USWC argues that the Arbitrator cannot make findings based on proposed contract
language otherwise unsupported by evidence in the record. USWC objects to AWS's
proposed contract in part because the agreement seeks to impose terms and conditions outside
ofthe requirements of the Act. AWS did not identify with specificity all the terms and
conditions of its proposed interconnection agreement as disputed issues. Accordingly, USWC
argues that those issues lacking substantial evidentiary support are not properly before the'
Arbitrator.

Moreover, USWC contends that AWS's proposed interconnection agreement includes
terms and conditions that do not fall within §§251, 252(d), or the establishment ofan
implementation schedule, to which §252 ofthe Act limits the matters at issue in arbitrati~n.

For that reason, the Arbitrator lacks authority to impose contractual ~anguage relating to those
subjects.

Resolution: AWS to submit contract to USWC; USWC to execute within 15 days.

While I favor the greater specificity ofAWS's proposed interconnection agreement, ~.

am persuaded by USWC's argument that it contains matters beyond the scope ofmy authority
as Arbitrator to adopt. Therefore, I direct AWS to prepare a contract that is within the scope .
ofwhat is contemplated by the Act and the FCC Order, and to incorporate into it the decisions
in this arbitration. AWS is to submit the contract to'USWC, and USWC is to execute it within
15 clays. I am hopeful that the 15-day window will give the parties time to work outany'
differenbes about cOntract language that might remain after the decision in this matter has I
issued. I also encourage the parties to collaborate in the contract drafting process to the extent
possible.

Issue G. Service Quality Issues

AWS: Performance Standards. AWS believes that service quality standards are
extremely important in provisioning its wireless services. AWS has had problems with
USWC in terms ofprovisioning delays, service outages, and blocking.

Section 251(c)(3) ofthe Act requires that unbundled elements be provided on a
reasonable and nondiscriminatory basis. The FCC Order also requires:

to the extent technically feasible, the quality ofan unbundled network element, as well
as the quality ofthe access to such unbundled network element, that an incumbent

- ..
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..LEe provides to a requesting telecommunications carrier shall be at least equal in
quality to that which the incumbent LEC provides to itself.

AWS also cites to FCC Rule 51.311(b) for the same principle. AWS argues, contrary
to USWC's position, that the FCC does not limit performance levels to those which the
incwnbent provides to itself. See Rule 51.31 1(c); FCC Order ....55, 970.

AWS argues that each ofthe quality and performance standards it has proposed is
based on specific industry standards, reliability objectives, and performance specifications, as
detailed in the AWS proposed Service Level Agreement sponsored by AWS's technical
witness, Russell Thompson. According to AWS, in negotiations USWC refused to give AWS
any information regarding its own internal quality or performance standards.

AWS urges the Commission to reject USWC's proposal to monitor data rather than
comply with specific performance standards. In the arbitration between AT&T, MCI, and
USWC, the Commission recognized the need for the development ofquality standards and
adopted the arbitrator's decision to require USWC to prepare detailed specifications showing
its existing service quality and performance standards. Order No. 97-003 at 10. AWS urges
the Commission to recognize here, as it did in that order, that the Act, the FCC Order, and
state law require the incumbent to provide services and facility at least at parity with the
services and facilities it provides" itself.

Performance Credits. AWS also argues that the Commission should approve asYSteill
ofperformance credits resulting from USWC's failure to meet the service quality and
performance standards set forth in its Interconnection Agreement AWS maintains that the
performance credits are I;lecessary to give effect to the quality standards in the Agreement
They will create an incentive to comply with the standards and compensate AWS for
unascertainable losses resulting from USWC's noncompliance. Accordingly, AWS contends
that the Commission should not only require USWC to satisfy explicit performance and
quality standards such as those AWS proposes, but also approve AWS's proposed
perfomiance credits described in Section 6 of its proposed Interconnection Agreement as a
remedy for USWC's failure to comply.

USWC argues that the Act obligates it to provide facilities and equipment at least
equal in quality to that provided by the LEC to itself(§251(cX2XC). The Act does not
require particular levels ofservice quality from incumbent LECs, however, nor does it give
the Commission authority to impose such standards. USWC opposes AWS's performance
standards because AWS bas given no evidence ofwhat these standards entail, nor oftheir
reasonableness. USWC also argues that the penalties AWS proposes are illegal and bear no
relationship to any potential harm that failure to meet a specific standard might cause. USWC
argues that there is insufficient evidence in the record to support adoption ofthese standards.

Resolution: No service quality standards imposed.

The service quality standards requested by AWS in its interconnection agreement are
quite detailed and the record lacks sufficient evidence to adopt them. Moreover, the
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ConUnission is currently conducting a service quality docket for high end telecommunications .
services (AR 324). One purpose of that docket is to set service quality standards that will \
meet most of AWS's concerns. As USWC points out in its brief, AWS has other avenues of
recourse available to it ifUSWC's service quality is deficient: the dispute resolution
procedures in the arbitration agreement, a formal or informal complaint filed with the
Commission, or recourse to FCC and the United States District Courts.

Issue H. Access to Service Arrangements ("Pick and Choose")

AWS: AWS seeks inclusion ofa "most favored nations" provision in the
Interconnection Agreement to require USWC to make available to AWS any interconnection,
service ,or network element set forth in an agreement between USWC and another carrier at .
the same rates, terms, and conditions. AWS argues that the plain language of §252(i) supPorts
a requesting carrier's ability to choose among individual provisions contained in publicly filed
interconnection agreements. The language requires an incumbent to make available "any
interconnection, service, or network element provided under an agreement approved under
[§252] to..which it is a party to any other requesting telecommunications carrier upon the same
terms and conditions as those provided in the agreement" .

AWS argues that a most favored nations clause does not undermine the negotiation
process. Instead, AWS asserts, allowing a carrier to choose among contract provisions Will
facilitate the process and avoid relltigation ofissues previously detemlined by the
Commission. It will also enable smaller carriers, who lack bargaining power, to obtain

\

favorable terms and conditions negotiated by larger carriers. AWS is aware that the Eighth
Circuit Court ofAppeals has stayed FCC Rule 51.809, but believes that the most favored
nations mandate arises from §252(i) ofthe Act

USWC: USWC opposes AWS's contention that it should be allowed to pick and
choose individual provisions of other agreements. The Eighth Circuit has stayed the FCC's
pick and choose rule. The Court stated that the pick and choose rule would operate to,
underCut any agreements that were actually negotiated or arbitrated (Order Granting Stay .
Pending Judicial Review, p. 17). Moreover, USWC notes that the Commission previously' ,
decided this issue in Arbitration Order Nos. 97-052, 97-053, and 97-150. In those cases, the
Commission rejected similar requests to allow companies to pick and choose portions of
different agreements. USWC urges that the Commission should maintain consistency with its
previous decisions on this point

Resolution: The contract should not contain a "pick and choose" clause.

In response to AWS's argument that the Act, not the FCC Rules, give rise to the right
to pick and choose among various contract provisions, I find the language of §252(i) vague as
to how a carrier gains access to the terms ofother agreements. Therefore, I give coIl$iderable
weight to the Eighth Circuit's stay of the FCC rule.

In granting the stay of the FCC "pick and choose" provisions, the Eighth Circuit
acknowledged that potential competitors will be inconvenienced by having to renegotiate the
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teons o(their agreements with incumbent carriers if the FCC's rules are subsequently upheld.
Nevertheless. the Court found that "it would be easier for the parties to conform any .
variations in their agreements to the uniform requirements ofthe FCC·s roles if the rules were
later upheld than it would be for the parties to rework agreements adopted under the FCC·s oJ

roles if the rules were later struck down.tt The Court further concluded that any hann that
potential competitors may endure as a consequence of the stay is outweighed by the
irreparable injury that the incumbent carriers would sustain in absence of a stay.

The FCC's interpretation of §252(i) should not be incorporated in the AWS/uSWC
interconnection agreement If the FCC's·"pick and choose" rule is ultimately upheld. it will
apply to the contract. In that event. AWS will be able to renegotiate the terms of its
agreement to include the rates, terms and conditions incorporated in other interconnection
agreements executed by USWC.

Issue I. Admissibility of Exhibits AWS 7-14

AWS argues that the Commission should admit Exhibits AWS 7 through 14 because
they impeach the testimony ofUSWC that the 1994 interconnection agreement has not
expired, by showing the parties' signed acknowledgment ofthe expiration date. These
documents also show that USWC's position in this case regarding the FCe-required
reciprocal compensation arrangement between January 1, 1997, and the final order in this case
is contrary to "prior agreement ofthe parties. Any language in these documents expressing ",
agreement betw~n the parties to exclude such documents from any arbitration pr()ClY'J'iing has
been voided by tJSWC's breach of its other obligations in those agreements.

One issue in this proceeding concerns the termination date ofthe 1994 agreement
between AWS and USWC. FCC Rule S1.717(b) states that reciprocal compensation prior to
the execution ofan arbitrated agreement shall be based on the parties' preexisting
arrangement For the period from January 1, 1997, on, that preexisting arrangement is the
parties' Interim Agreement, AWS Exhibit 9. AWS contends ~t the 1994 agreement had
expired on December 3~; 1996. The parties stipulated that Exhibits AWS 7 through 14 would
be introduced as proprietary and confidential, subject to the protective order in this docket

AWS argues that these exhibits are relevant and should be admitted becauseUSWC
advocates a position contrary to the Interim Agreement, AWS Exhibit 9. According to AWS,
the confidentiality provision of the Interim Agreement has been obviated by USWC's breach
of the other agreements found in Exhibits 7 through 14. AWS urges the Commission to
decide that the 1994 agreement had been terminated and that the Interim Agreement governs
their relationship prior to the outcome ofthis arbitration.

USWC: USWC believes that this dispute is not properly before the Commission and
asks the Arbitrator not to include the issue in his decision. USWC believes that the
Commission does not have jurisdiction over the 1994 agreement, because it preexists the Act
The Act does not authorize state arbitration ofpreexisting contracts, and the Commission has
no statutory basis to allow it to resolve such disputes. USWC urges that the parties should
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resoi~e their dispute as a private contractual dispute, using the civil remedies available to
them.

Resolution: The Commission has no jurisdiction over the 1994 Agreement.

I agree with USWC that the Act does not confer on state commissions jurisdiction over
preexisting agreements. Moreover, the status of the 1994 agreement was not identified as ail
issue in AWS's petition for arbitration or in USWC's reply. Under §252(b)(4) of the Act:

(A) The State commission shall limit its consideration of any petition
under paragraph (1) (and any response thereto) to the issues set forth in the
petition and in the response, if any, filed under paragraph (3).

As I read this section, I may not consider the status of the 1994 agreement in this
arbitration. Because I have no jurisdiction over the 1994 agreement, it is not necessary to rule
on the admissibility ofAWS Exhibits 7 through 14.

Other Issues
..

In its brief, USWC identified two other issues that AWS did not brief: Balance of
Traffic and Physical Interconnection and Collocation.

AWS's petition identifies the balance oftraffic issue as follows: "Should the parties
engage in bill and keep compensation when traffic is balanced in a particular market or
cellular geographic service area (CGSA) or only when it is balanced on a full-state basis?"
AWS did not address this issue in testimony, and I consider it no longer part ofthe case.

Physical Interconnection. AWS proposed negotiated meet points for interconnection
and traffic exchanged via two way trunk groups. USWC agrees that mid-span meet
arrangements and points of interconnection should be negotiated. However, USWC .
recommends that the Arbitrator establish a reasonable limit on the length offacilities USWC
must construct as part ofa mid-span meet arrangement and also ensure USWC is adequately
compensated for any such arrangements. USWC proposes that a reasonable standard would'
be to require USWC to build no more than one mile offacilities to the meet point but in any
case no more than one half the distance ofthe jointly provided facilities.

USWC advocates that the interconnection agreement should also provide for the
establishment ofdirect trunks when traffic between a USWC end office and the AWS switch
exceeds 512 CCS. USWC argues that this is necessary to ensure an efficient miX ofdirect
trunk transport and tandem switching.

Collocation. USWC and AWS have agreed on most collocation issues but do not
agree on AWS's request for collocation ofremote switching units (RSUs). USWC has
opposed collocation of remote switching units in its end offices. USWC notes that the FCC
has required an incumbent LEe to collocate only transmission equipment (FCC Order 'iSS1).
An RSU is sYVitching equipment, not transmission equipment, which YVill be used not

..
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_prinrarily for interConnection or access to unbundled elements but for interconnection with .
other collocated CLECs. USWC recognizes, however, that the Commission has previously
allowed collocation ofRSUs (Order No. 97-003). If the Conunission orders collocation of
RSUs in this proceeding, the restrictions on the use of RSUs found in Order No. 97-003
should apply.

Resolution:

Physical Interconnection: Parties to negotiate mid-span meet arrangements and
points ofinterconnection; limit imposed on length offacilities USWC must construct;
compensation necessary; direct trunks to be established when traffic between a USWC end
office and the AWS switch exceeds 512 CCS.

The parties should negotiate meet points for interconnection and traffic exchanged on
two-way trunks. I adopt USWC's proposed reasonable standard for length of facilities it must
construct as part of a mid-span arrangement, as well as USWC's proposal to establish direct
trunks when traffic between its end office and the AWS switch exceeds 512 CCS.

Collocation: A WS may collocate RSUs subject to the restrictions on use ofRSUs
found in Order No. 97-003.

Arbitrator's Decision

1. Within 30 days ofthe Commission's final order in this matter, AWS shall
submit to USWC an executed contract incorporating the Commission's
findings. USWC shall execute the contract within 15 days of receipt and
deliver copies to the Commission. The fully executed contract shall be
effective immediately.

2. Consistent with the policy adopted by the Commission, any member of the
public may submit written comments on this decision. Comments must be
filed with the Commission no later than July 14, 1997.

Dated this 3M day ofJuly, 1997 in Salem, Oregon.

~Cvu~,---
Ruth Crowley G

Arbitrator

n:\crowley\arb16dec.doc
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PANEL:
("'1) ',Edwa~~? A.Ga'rvey, Chair j" Joel Jacobs, Commissioner i Marshall Jornu.on,'
Commissioner; Don StormiComniis8ioner'

OPINION~,

OROE.R RESOLVING ARBITRATION ISSUES

~ROCED,URAL1iI$TORY

On October ,3, ,1996, AT&':V Wirel~s~servicea • Inc, (AWS) served U SWEST
Communications, Inc; (USWC) with a request to negotiate under- the ,
'rel",C:onllll\.111ication~ Act of 199CS,'47 D;S.C. § 251, Tile pa,rties failed to reach an

agreement' on' theis8ues subject to negotiat:ion.

on:' March 7, 19!,7" J:>.WS petition.ed the Commission for arbitration of all
unresol.ved, issues pursuant. to the'Act.

, On .'Apr:; 1 l7,1~97; t,h,,=, Cpmmf.ssion ,. iSSUE!d its ORDER GRANTING PE'I'ITION,

ESTABt,ISHING PROCEDURES FOR ARBITRATION. This Order t'efe,rred the arbi tra t ion
between AWSCind usw.c'tot,he Of:t;iceof Administrat:LveHearings (OAH) fora
conte;sted ca/ile hearing before an Adrilinistrative Law Judg~ (ALJ).' The
COlTlm:issiori. 'a Order limited party, inte,l.""Vention in the pt'oceeding to t.he Minnesota
Department of Public Service ·Cthe·.Department) and the' R.esident.ialand SmalJ.
Bu~ine~s Ptii.i.tiee Division of the Office of the Attorney General (RUD-OAG)
01l.G/RUlJ. 'rhe Depllrb;nent anC\ the ROD/OAG Elubsequentlyintervened in the
proceeding.

The ar:bicratiori hearing began on'May 6, 1997 [*2]
,1997. Th~ arbitr-ation r.ecord cJ.osed 00 May 23, 1997,
received.

;gno ccmt inued on May 7.
when reply brief~ were

On June 6, :1.997; the Al..J' issued, th~ Arbit.r-atic:m Pecieion in this matter, AWS and
uswc filed exceptions on June 11, 1997.

On June. 30, 1997. ,the Cotnmission heard oral argument by the parties and on ~Tuly

2, ~~517, the CommisBion met tocotl.sider this matter,

FINDINGS AND CONCLUSIONS,

~.A rnt::rn~nl lhe Aced ~l.wi":~ "mur
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I.F.XSRE

A,Aqrni.i)istrative Notice·

'Minn.St.at. § 1'1- .6o,subd. 4 provides:

Agencies may take noticE! of judicially cognizable .taots and in addition mayt.Cl.ke
noticeofsene;r:al, technical, or scientific facta within their specialized
knowledge ..parties .shall b¢ notified in wri.ting eit".her before or during h~ar:ing,
or by referen¢e in preliminary reports or otherwise, or by oral statement in the
record, of, the mate;:ial so noticed/and they shall be afforded an opportunity to
contest 'the fa'ctsso noticed. A9~ncies may utilize their experience, technical
competence, ' and speci.alized knowledge in the evaluation of the evidence in t-:he,

hea:t;'ingreco;t'd.

l?ursuaqt to thili statute, the Commission will take administrative notice of the
stayed rulea in1\.l'pendix Bofthe ': FCC [* 3 J order, as well as the reJ,a ted
exp;La,natory' paragral?hsilltheFir~t·Report and Order , Implementation of the
LocqlCOlllpe'tition p:r¢vi~lonfl ihthe, 'felecommunic~tions,Act of 1~196, CC Docket
~o. 9P-98.'The Commission has given notice at the hearing on this matter that it
intend", to ,'do, thJ.sand haa gi'venpartiea an opportunity to :t'espond in oral
d:~g\.lrrient~. Ce~t;;i.in,pol't;.ionsol:'i:.he'ol'del' have al,n~i:l.uy b~en made a parr. of the
record' of 'the aX':bitrat ion,.

As a reEult, qf itsact:ion in taking a,dministrative notice of the items noted,
tlle, FCC methodologies nave beCome part of the record in this matter and the
CommisBion,considers them asitwtiu~d other evidence in the c~Be.

B. c;rarify~ng the Etfectotthe' Stay

The Commil!lsioI'l has no legal oblig~tio\1 to apply the met,hodologies, proxies or
other directives' contained in the' stayed portions of the FCC I S order. Howevel:',
most of the FCC ord~r has not, be,en stayed and t.he Commission may not disr£I.!gard
,thesep,ortionG on th~baeii8 chat! it tinds them illegal or unconstitutional.

The Cotnni.iasion, unlike a pourt., dqes not have the authority to declare a statute
unCof19tituticmal. on its face .N@(!+and v _ Clearwate,;- H06p'ital,257 N. W, 2d 366,
36B (Minn., [*4J 1977). Likewise, the commission does not have the authority
eo dE~clare a federal rule invalid, The fedel:'al courts of appeals have exclusive
jurisdiction

, . to. enjoin. eetaside. ~ul3pe)'ld ( in whole or part) or to d4jltermine the
validity of ... all final o2;den; of the F~ederal Communications Commission matie
re.viewable by section 402 '(a)' of title 47.

28 U.S.C. § 2342 (1).

While the COffilllissi.on has challenged the statutory authority of th~ FCC to
regulate the pricing ofintrasl;ate telephone services, it has done so properly
by intervening in a lawsuit before a federal court of appeals, not by declaring
portions of the rule invalid.

~. Burden of Proor

In itB April 17" 1997, ORQ~R GAAN'fING PETITION I O:STABLISHTNG PROCEDURES FOR
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LEXSEE

ARB1tAAT:t;.QN in. this .m~ltter, the Commission determined that USWC has the bunien
of proof irt theae proceedirtgs;. The Commission stated:

T,h,e 'l:iu:rd~nof pl:oof with respect to all issues of materia.l fact shall be on U
S WEST', The 'f<icta at issue mu,st be provel1 by a preponderance of the evidence.

, ,The ALJ;' llowever, may shift the burden of product;ion as appropriate, based on
which party h'':'scon.trol ~f t.he crit:ical il1[ormat.io~ regarding the issue in
diepute.
("'5J
The Commission's d.e.cision is consistent: with the FCC's August 8, 1996 Order in
CC Docket No. 96-98 in' which the FCC specifically established a proof standard
ofc)en:t:' and convincing evidence applicable to loco.l exchcUJge companies (LECs)
who would deny an entra.ht' s r@qUBsr_ for ~ me,thod of achieving. interconnection or
aCcel!!s' t() unbundled elements.

Th~ expl~cit placement of the .burdenof proof on U S WEST by the Commission and
th~ FCC a.cknowled9"eli: that USWCallQ other r~ECa have: a monopoly, not only over the
local'excpange' ne.twork but also over information about the network that is
needed to 111aKe major decisions in this proceeding.

D, Agl.·eemencs, SUbject to Modification, Commie.sion Approval

'Th'e ~reerrient~ a,r:tJ~tra1;ed.inthis' proceeding may need to be lnbdified in the
futur~ for13everal reasona.First, the parties may continue to n:egotiate as the
statefl make thei:c decisions . Second I some decisions may have to be made on an

.intedin basis $UbJCc;L ~olater: ~mendriIent in future proceed:Lngs. These future FCC
and Commission .dec:isiol~s., including.rulemakings, may need to be incorpqratedin
the8~ a~rEiem.eritg. Indeed, the FCC Rules indicate that a party violates the dut.y
under the Act· to. negotiat.e [*61 in good £aith. Hit refuses

to include in an arhit.r;ated or l)egotiaL~.u agreement 3 provision that
permits the.a.greement to be amended in the future to take into account changes
in Com~issionorstate rules.

47Cf'R. § 51.~Ql, (c)(3).

The:t'e£ore, theCommiasion :he!eby t;larifies t.hat: thfi'! agreement.s it approves in
this Order are !n4;lject to modification by negotiation or by future Commission
direction> Any fl,.l.ture modifications or amendments should be brought to the
Commission for approval.

E c T.i,me'frame for Reconsideration. and Final Contract Language

Minn. Rules,. Part 7829.3COO, SUbp. 1 establishes a 20 day timefrlil.me fo:!." filing
pet it: ions. for ~ecuaaideration.TheCommission believes th,at a short:er timeframe
is deai:r"ble ,{rl t.his case to actefficient:ly t:o promote t.he 900l1s of the Federal
Telecommunications Act_ In considering whether a variance to allow parties to
file a ,petition for :t'ehearing orrecoI'l.sideration within 10 days of the issuance
of che Order .i.6 appropriate, t;:he commission notes that. it may vary its rules
~urt~\lant to Minn. RulQs" Part. 7829.3200 when, .

. ent;orcement of the rule wou.l.d impose an excessive burden upon the applicant or
others affected by the r~71 rule;

6:49PMPRINT TIMENOV. 14.6:26PMRECEIVED T1MENOV. 14,
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grant:ingt:.he variance would' not: adversely affect the public intereet; arid

grantinsrthe variance. would not conflict wi.th standard!! imposed by law.

Applyirigthese Il:tandards, the Comrtlission finds that granting such a variance
is 'war~Eintedandwiil do BO.Fitst, varying the time frame for petitions for
reeonsider~t;i.on.fromtwentydays to ten will not impoBe an exceaeiv~ burden upon
the partilf!sto t.hi~l?rClqeedingas,itprovidp-fl parcies Bufficient: t:i.me to prepare
theirI>etitiona and ailowe adequ<ice time for the Commission to. carefully and
tboughtf\\11yanalyze thepetitioI?-£l for retonaideration. It will alec allow the
commission to act effioiePtly to promote the goals of the Federal Act. Second,
varyingth.etime frame for the filing of petitions for reconsideration will not.
adversely affect the public interest, but instead will allow <In orderly,
efficient.p'rocessing. ofthisma.tter. Third, granting the variance would not
conflict ,with standards imposed by law.

,The Commiaeion notea that. it i.s. not changing the 10 d<.ly cime period allowed for
answerato petitions for reconsideral:ion.l'vlinn. Rules, Part, 7829.3200, subp, 4.

Sfnceche. co'mmiss.1on desires to coordinate consideration (*8] of the final
contracT:lan;;uage 'with il;.6 x'eviewof the petitioo5 fOr reconsid~ratioJ"l.r this
O~de;t:' wi,llgi"e the parties 30, clays from the issuance of thio Order to file
f;lnal contract language. Inte~ss.ted parties and pa1'ticipants will have 10 days
to fileocimmentaon the submitted final contract language.

II. Disputed. Issues: Ana1ysi~ and Action

A .. Bi1.1& Keep

Under 47 U~S,C. ~ 251 (bl (5) reach LEC has the duty to establish reciprocal
cotnpf!nsation. a1.·rangements fort,he transport and termination of
t.elQcornfnunical;:ionR. IlBilJ, .. l{@epl' iR;;i compensation agreement: wh~re two
interconnected carriel:'s t.erminate each ot.he:t·s traffic without billing each
oCher. 'This method reduces the use of resources devoted to measuring-traffic and
biUing.

1.AWS

AWS proposed that the companies be allowed to "bill &keap" in this case
beca\.lse~itarguedr the amount Of compensation to be exchanged between parties
will be "eqtlivaleri.t~l. AWS. explained that a.lthough the traffic between AWS and
USWC·ia substantially unbalanced; 'AWS' higher costs to terminate traffic (more
than 4 t.imesUSWCIG cost) mean that in net, the dollar vQlue of the compensation
owed eaph other may be in balance.

AWl:) a.sserted [*9] that;: tJSWC has not prC!s@nted any evidence regarding its own
cost,s or AWS', coats, wtlile' AWS has pr.ovided evidence to indicate that its costs
are subetantially higher that the costs of USWC. AWS stated that it is pt'epared
to waiva ful ~. cost recovery to gain the advant,age13 of "bill &. keep",

2. uswc

uswc argued that t,hs Commission should reject "bill 6. keep" ;1S a compensation
mechanism rOot' t:caHspOI:L, t:erminacion, and tran5it. USWC stated that thel-'CC

LEXIS-·NEXIS-
.~, A 1I\I:'I"h.._ "t tlw: M.('td "'b~V~ rk .roup
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C9nclud~dtha.t bill &: keep could be: imposed by ,a state only if traffic is
:t'oUg~ll,'Yba:lanced ill twO diuct.iQns, is expecl,eli \;0 remain 50, and neit.her
carrier has rei:lutt,ed the Pres.umption of symmetrical rates. USWC sta.ted that
traff;ic 'flow,s .be.t,weeQ it:.andAW$willrarUy, if ever ,reflect a stable, pattern
of balanced traffic becauseAWSwill choose to serve particular types of
oustomerlil.:and wilLt.a~~Qt non-random groups, , whj le USWC must serve all comers.
, USWC not.ed that in many of its existing agreements with CMRS pruvider!:! the,
tri:lffic ised.gnificantly\lnbalanced, e, g. land- to-mobile traffic is typically
less' tha,lt,4,S percent 6£' tPtal tra,'ffic.

3, The Depat·tment
, ,

'The Departmentrecomm~ncled,that,"bill tit. keep" be rej@ct:.,o <38 a c.ompensation
{*10) m~chanism for trCinsportand termimltion, The Department raj ected AWS I

and uswc 'sco.st:atudies aa un.reli.able. The oepartmcmt noted that AWS' evidence
was extremEllY,Sketchy alld USWC' a cost st-ud±es were sedously Hawed.
Fu:rthe:rmOre,.theb~part:mo.ntargu.edthat the record, is unclear as to what degree
t:r;-affic betweell the part'ies i.sou':' of balance. Giv~n the uncertaintyr~gardjng
act',\lalCOli3t!:landactual traffic,floW6, the ,Department did not· believe there is
e:t:lougn.evide·nc~ to findt:hat. "bill' & keep" will fully compensate, bot.h parties.

1. The'AW

The ALJ did not, expiicitlyadcb:l;!Ss the issue of "bill & keep" but did make an
e.xJ?licit.·'~ecOl1ln1~lldationreg'ardin$, the prices to be implemented' in this
proceedillg~ It apt:tears that the"ALv's declslon tur'ecommend prices implies that
His notrecomme~d.ing "bill & keep". '

5, 1>.na.lysiaand Action

Under. 47U.S~C.§ 25:2 (d) (2) (AJrecipZ:'ocal compensation is not jU/i:lt and
reasonable unless ,i t.

p;rovides for tbe mutual. and :r-eciprocal recovery by each carrier of costs
<H~sociated wi. t;h the trauEiPortand, 'termination on ea.ahcarrier' s network
faci1.it"1.ef;lof' call'ethat clriginate on the network facilities of the other
cil:t':der; andCiil '8uchterms and.' ' (*11] conditions det.ermi ne such costs on. the
basis of ~reasona}:)le approximation of the additional COats of terminatj,ng Buch
calle.

Given tbe uncertCl,int,yregarding aQtual CO.:.:lts and actu~l traffic flows, the
Comrniadon doe.snotbeli~Ye thereia enough evidence in this record to find
,"bill, & keep" will compen9at~ ,both parties. Thez'efore, the Commission finds that
"bill ~keep" is not: an appropriate compensation mechanism tor t.ransport,
terminat.ion, ,an~ transit.

B, Interim~rices

,Jd~l parl;'.ies and the ALJ agr.eed t.hat permanent rates for exchange of tr.affic
ehould notbe,aet in this proceeding and should be set: in the COmmiBl!lion's
generio cost dock~t (P-442,. 532i,' 3167, 166, 421/CI- 96-1540). At i9~1lf? her.e iF.l
what int.e~imrates will be eetablished that will be subject to a true-up when
permanent 'rates are set ,in the generic cost docket.

RECEIVED TIMENO\i, 14, PRINT T1MENOV, 14. 6:49PM
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.AW$ sPooSe:;,re<:i proposed' interimra.tes based on its modification of a USWC coat
st\.~dY,!tIEiking, ild'jus~men.ts to t.hecost of capital and depreciation rates. AWS
propoged the following iPterimrat;esbased on the cost. study it submitted in
-this ;pZ'o(!eediri~:

Type2~ ,,(~Tl.d effiee termination)" $ . 0025 per minute of use
TyPe ·2A. (tax:idem ~witchio9 and transport) $ .OO:;lO pernlinu.te of use

'Transit (tandem switching cmd transport) $ .0020 per minute of use
" . '.... ,

['''12]

2. USWC

USW'C proposed two alternatives for interim prices:

1. 'l'be rates set in t-heMarcQ 1,1994, agreement between the parties:

Type2B (E1n.d office termination) $ .0206 per minute of use
Type--2A· (taneJeln sw~t2hing andtri:1-nsport) $ .0245 per minute of use
Tromait (tandem: awit,ching and' transport.) S ,0245 per minute of use

or

~ . The int:~rimrates Eiet in the U S WEST consolidated Arbitrat),()n docket:

TYJ?l:: 28 (end office termination)
Typ~ 2:A (tilnd,em swi tching iu~d transport)
Transit (I:,andem~witchingand transport)

3.TQ4;l Department

$ .00260 per minute cfuse
$ ,00556 per minute of use
$ .00556 per minute of use

The Department' gtated that' J)f.'li.ther ~arty has submitted sufficient information to
determ±nepermanentl,'ates for transport and terminCition, According to' the
Department. USwe .haa notsup~rt'ed the use of any coat: aLuuy including the study
'itproV'ini'!d t.o AWS ,'1 t: 1-\w$:' rec\luest.

'1'he beparcmet:lt nocad that the CO,at ,study relied on by AWSon this subject is not
based:on'!ELRICprinciple~and was rej ected in the Consolidated Arbit:t'ation. The
Department, furth~r stated that AWS' modification of the USWC cost study is not
SUfficient t.o make that study ["'13) appropriat.e.

'rheDepartment recommended tha,t the Commi.ssion a.d~')pt the interim rates
determined in th~ consolidate.dArbitration docket at this time and establish
perma'nentr<;ites with the guidance. of tht=USWC'a Generic Coc:;t docket. The

. De.pal':tmentfu;rther: recotrimemledthat the interim rates which would prevail at the
conclusion of t.his proceeoing, through to the conclusion of the Generic Coat
docket, should be subject to true-up as was ordered in the Consoli.dated
A~-bit.ratioll'.

4. The:.~

The ALJ stated c.hat. it is apPt"opri.ate to adopt as interim rates in this

.. aa.. '.-'.....,. .LEXIS··NEXIS·
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proceeding the interim rates f,ortransport: and termioation ordered by the
Commissioriin t.he,ConsolidatEidArtJitration proceeding. The interim rates should
prevail from the conclusion of, this proceeding to the conclusion of the generic
t'!ljlst> ~oc~et" ,The interim :ratesl'Ihould be subject to true-up based on the
'p~rmanent rates established in t.he GenerioCost proceeding.

5. COinmiatdoll ~l;ti~Hl

Section 252(b) (4) (A) of the'Act1'ltates:

The Stat.e commisaion shall limit its consideration ot any petition under
paragraph (11 [Arbitration,] .,. ~o th~ iB5ues set forth in the p~tition and

jn t:he r.~F.lPOTIFlA, if ~ny, f:iJ~q\tt\df1or. paragraph ["'14] (3).

Since t:l:le'c~at.etudie6 support.ing the rates set in the USWCConsolidated
Proceeding are 'not part Qithe'record in this proceeding, they may not be relied
on as the best evidence available. Those rates were based on Hat.field 2.2.2
which is not part of the,redord evidE!lnce.

ThecontTac:t rates, in t.ne 'March ]~94 concract between USWC and AWSwere ~pproved ,
J:)y'ul~COmtni!;l'!liol1 in J.9~4.Howeve;r!,these ra~es were notcost.-basedand were
'approvaduncl~r a different re~rl1l.~,tory struct-ure. As such, they are unsuitable
forad6pt;.ioIl as interim ra.tes in t.hi.9 case.

As between TJSWC's cost study all is a:nd its cost study as modified by AWS, the
, ,comm1saiop dnds that USwc.'el'.ln~bd1fiedcost study is preferable because the

Commissionhasapp'roved the,13-year depI.'eciat,ion life uDed in that study. Hence,
theCommisaion fi;nds that the best evidence in the record is USWC's unmodified
cost study.

Tbe resul tin9 rat,es are:

End Office Termination:
,T~ndelll ,&T:nin,sport,

E:l1d Office Termination and Tandem &. Transport:
'I'ran:irit:

,001994
.001114
.00310B
.001114

These rate,; do not include analtl~unt of depreciation reserve deficiency
(. OOD'O); asorigirially ,t'equel'itad' by uswc. TISWC :c:;uhsequently withdrew ("'15)
it.9 request 'to recover th~ dl;!preciation reserve deficiency in the rates set in
this Order, stat:iI1~ that' thedepreciat,ion reserve deficiency Flhould be
eetabifshecffor all ILECS in a separate study. In theee circumstances, the
Commission firids that theabaenceof an amount of depreciation reserve
defici~ncy ;ip, .t:.he ratesest:8l:;lli/>h,ed in this Order do not: render such rates
unreasonable. In so findirlg, 'the ,ColnmissioJl is not determining th:'lt the rates
ultimately adopted'as a result of the generic coat proceeding will or will not
contain an amount of depreciation reserve deficiency. The Commission notes,
however, that depreciation reserve deficiencies have never been approved by thi:>
commission.

C. compenaaelon 1:0 AWS r'rom Thi.rd Party Carrier

'J~he parties could' not agree on What: tex'mination charges would be owed to AWS by

6:48PM
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third p~rty 'carriers f.or calls originating with a third party carrier,
traneit:ingUS WEST's necwo:r:k.,' and ter1l\inating on AWS r network. Nor could the
part.i~lii,~greeClnUSWC' s rolain,facilitating the colle,ctionof these cha,rges by
AWS :Lotne interim period wn,enA'WShas not developed agreements with t.hird party
oarriers. '

1. AWS

AWSargued that. until it can arrange ,[*HiJ agreement.s'with third party
'carriersiUSWCshould not ,bilJ"ox:, collect termination charges for carriers usi.ng
its taoilitiss'fortransitedtrOlffic unless those carriers have a "eci.procal
arrangement. themselvee. According to AWS, thiI.-d pa;x:ty ciirriers and AWS should
or:l.ginateandterminate their oWn traffic. vis-a-vis each other, on a "bill &:

ket:p'" basis.

:2" USW.C'

USWCasserted'that it is not responsible for the moni'ltary arraJllgefi,ent between
.. origiI;1atinSiipdterlninat:ingcarriers. uSWCargued that it is not required to
ne90d8tet.r~ne{tihgarrc11ngemep;ts·and to bill for them on behalf of AWS and that
AWS '~·eiationships .wit:hth:l.rdparty carriers have nothing to do wi.th this
p~oc~ed.irt9 betwlitenUSwCandAWS.

3 .:Tl'le ;oepartm~nt and the ALJ

Neither elle DE~partment no:r:t~i.e ALJ cornmel'l.ted on this ieeue.

4. Commission Action·
, ' ,

'I'h,eCommissiao fi.nds that it isc9nsistent with t;he Act that USWC be required to
ma.ke :l.tsrecoJ'dingandbi;Llj,nqaervices available to AWS to facilitate AWS'
col'l.ecdotl. o.fterminat:ioncha:l;glils owed it by third party carriers. Of course, if
AWS dQe~l.1ae USWC's recording arid billing services it mUi:t compensate USWC at a
reasonable rute.

,D:.; Compensation fo:!.- Traffic [.*17] TeI:lniILated at AWS 1 MSCs

Th!"t partJescould not agre~whetherAWS should be compensated for its Mobile
switching Center (MSC) at·theaan.erate USWC is compensated for its tandem
switcher att:he lower, end oftice rate.

1. AWS

AWS .n·gued that it :cIhould be cC?rnpeoaated at the higher tandem switch rate for
UIH:! of its MSCs·. AWS aeated that, it,s MSC canaljddoes terminate calls to any
physiaal location t.o· which USWC'staodem can te,rminaee calls and performs
functions'remarkably oimilar to aUSWC tandem switch.

AWS, reterr~dto the Commission's decision in the Consolidated Arbitration where
t:he Commia,ei.on stated th.at: comPeting local exchau~e company (CLEC) switches
perform the same function as the' inr:llmb€mt:"' s tandems' in that thoy both route .::md
c~rry the.calla of the other carrier I s subscribers, AWS argued that there is no
demonstrable difference betweeria CLEC switch, AWS' MSC, and USWC's tandem.

RECE IVED TIMENOV, 14. 6:26PM ?R1NT T!MENOV, 14, 6:48PM
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u S W'li:ST'1'J !?Os~ticmi5 th.atAWS' s ......itched network docs not perform a tandem
s~t~kLin9 func.tion and, th,erefo:te~. does . not qualify fo):" .higher tandem l;tw:l. t.ching
rates'. USWCa~;9).ied that .Aws'switch fun~tions'as an end office switch, that AWS
J?roviaee o111y, a single sw;itcp.ingfunction, [....1.81. and that AWS does not incur
thec:osts that.' USWC dot:lsirl p~r:f{)r.tning two swH:ching functions.

OSWCalsorejecced AWS'argument. thatUSWC should pay.tandem rates, as opposed
to end office rates,' simplybeca"ise, AWS claims to nave higher costs - The key
ta~tor, according to USWc, i~ tM~t AWS I MSC does not perform a tandem funct.ion,
tha.t even~hou.gh AWS may employal1- IS4l Tanuem'swit.ch, that equ.ipment is not
us~d to pp-rfnrm a tAnd~m switching function.

3. 'rhe.Department

Th.e DeparCm~p.,tBu.pporte:dthepo~:ition taken by AWS., that. AWS IS MSCs should
1:'ec~:iive compensation at t;he t~tidem swit<-:h rate, Citing- the FCC Order at
parag:r:aph;1..090!Department stat~d that state commissions are directed to
consider. t,he. :functionality and thf! .geographic area ..to beeerved by. a
cOmPetitor;a swi,t,ch in coinpari.son, to the LEe' Bewitch. The Department noted t.hin
1\WS' MSCswitche~ appear to function in both end office and tandem capacities,
that AWS' oell site control switch and cell sit.es w()r.k t.ogether to perform end

.' . , .. ~ . . ." ~ " " .

o£fjc;~ fun~tionB. AdditJ.onaU¥, the Department noted that AWS' MSCs perform
transitfurwtiona by routing call$! to other wireless carriers.

4 •• ThlXl AI.,)'·

The At.J'noted that Paragraphl090 of the ["'19) FCC's First order directs that·
statescons;i,de~ the.functionality·andgeographic area to be served by a
crJllIpe;;'tj;t:oI:',s sliid,tcl1 ill compar1sc)l'1 co the LEe' sswicch. The ALJ found that. AWS I

MSCswitches 'app'ear to'func'tion,inboth end offico and tandem capacities, tbat
AWS' ce.ll,Elitecontrolswitch.and cell sites wOlk together to perform end office
type fnnotiop.s, and that AWS '. MSCs perform transit functions by routing calla to
other wireless carrier:;;, tocomptetethe. roaming caalls of its customers. The ALJ
fur,ther noted .that. by vinu.e of. the MSCa' technical capabilic:ies alld
intflf.'connectionswit.h ot.hernetwc)i"Ks a~d AWS' sroa.mingagreemeuts with other

. wirelesscarx'iers,. AwSsubscrib~rs can place and receive calls for out-[stateJ
M:I.nneeota. The: ALJconclude;d,thebilfoz'e, that AWS' MSCs are comparable to USWC' B

tandem switches and,. a's such, warrant compensat.ion at USWC's tandem rate f(,1T.

UGWC traeti~ terminated at AWS's MSC.

The ALJexpresae:d surprise that several other State Commissions have determined
that a wireless network dQesnoc qualify to be compensated at the tandem rat.e,
inlightoftl'le quantum of proof imposed on d. LEe on this type of issue and the

'Act's focus on compe.titiofj. and: accommodation [*20) to new technologies. 1u
.lny event, the .ALJ rioted, the MitUleeota Commission addressed t.his :i IH'lUe as it
relates to Minnesotacomp~ting local exchan.ge carr.iers who do not have w:i,reless
networks ,in the Consolidated Arbitration Proceeding Order. See Order, pages
70-72 .In that order, the COIl\ldaaiun stated t.hat it war'! inappropr'iate to focus
on "cp.rt .•fn tech(l:Lcal and functional. di fferences between U S WEST's taudemB and
typical C~E:C f3wi.tche.~". Tne .ALJ a:tated he. was unpereuaded that the technlcal
d1.fferences·betwe,en Aws' a MSC, warrant.t:i treat.ing AWS' s MSC like a USWC end office
and concluded that USWC failed to prove that the difference justifies different
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stat'eashallalso consider.".,h~the:r,new tec:hnologiee Ie. g. fiber ring or wireless
net;wo:r.J<:.s)'pe)::farm fun~tiongsim:ila.r to thoae performed by an incumbent: LEC' s
fand.emflwj.,tch a,oct thus ,whethersome or all calls terminating on the new
'ent~pn.t's' network shO\lld be priced t.he same as the sum of transport and
tel;"lf\inatiQu via the incumbent LEe's tandem switch. Where the interconnecting
carrier's awitchse:rves,a geog~aphit area (*21) ,comparable to that served by

th~ 'incumbent LEe's tandem switch/the appropriate proxy for thE! int:@!Tconnecti.ng
carrier ~ 8 a,ddidonal COl!lt6 is the, LEe tandem inter'oonnection rate. (emphasis
add!ld. )

1'he,Commissi.on,has considered the. functionality and geographic factor.3 cited
by theFC:C a~d. poncludesthafs'C'\'lIe but not all of the calla terminating on AWS'

network ghouidbe priced at tlle'salrierate USWC is compensated for its tandem
switch"

,Allthl:ll pa:rtieo a,:r+d the 'AL.::J ackhpwledged that AWS I MSC ,6witcheEj function in end
of,ficecapacitieafor some\::allsand in tandem capacities for others. The
C9mm~Bsiontindst,hatactual perfo.t:"mance of the switch on a, given call, rather
ti},at the capacity to perform with respect to that call is the critical question.

, ,

nl The qommissiori ,finC;ls., .the~'efCJr:-e, lhClL iL would. be Ci,ppropriate to cOmpen.!:ldte
AWS at the higher ta.ndem, race for calls that require its switch to perform
tandem switching function13 and to'becompcnsated at the lower end office rate
fox'call::! that simply require end' office function.

-Footnotes- - - - - - - - - - - - - - - -

nl, +.f the Fcc"paragraphmea:nt that all calls terminated on a zwH:ch t.hat had
the capacity to perform tandem switch functions should be compeneat.ed at the
tandem awitchrate, the FCC 's reference to t.he Commission det.ermining whether
Itf,lon\e or all" .ofthe calle should be so compensated would have no meaning. 1'0

give me/iuin.g to the "£lome or all" l~ngllage, act.ual performAnce of the switch on
an giveXlcall, l:"ather than abstFB.ct capaci,ty to perform, is the key to the rate
a,t which the terminating switch function should be compensated on such a call.

- .. .. - ..... - -Bnd Footnotes- - - - - - -
["'221
The Comwission will direct USWC eo worK out. in conjunction withil\.WS, an
approp;riatct means to identify the functions actua.l1y performed with respect to
the uswc calls terminated at, AWS' 1!l MSC and to compensate AWS accordingly.

E. AccessCharqes for Intra-MTA n2 ~oaming Calls

-' - - Footnotes-

n? IV)'T'A r~f~:rfl !"o thE! Mdljor Trading Area, which is the geographical arEOla

conaidere.d by the FCC to 1;Ie the local calling area of a CMRSprovider, such as
AWS. Roaming areas are much smaller geogr.aphic areaa defined either by the
'signal reach of' a cell site' or by marketing practices which may aggregate

lEXIS-·NEXIS- lEXIS··N~XIS·
a..A lIJCmb<r ol,h< ....«1 njK~" pl<_""'Il
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.eeveral. cellsitea into a single roaming area for billing purposes. Ae such; a
CMRSsubscr'i.ber may make' a call...,ithin the MTA, that is fJubject to I:oanting
ch~iges,andthat,crosses a 9t.ate boundary.

,. . -End. Footnotes-

The Major Trll,ding Area (oMTA)' is the. geographi.cal area considered by the FCC t.o
be; the. l~<;al calling area of aCMRS provider, such a~ AWS. The MTA r.e1evant, to
AWS .in'thisproCeeding.covers.a large area; almost all of Minnesota, all of
Nort.h Dakota,:over [*23] half of South Dakota, a significant portion of
Wisconsi.~,anda small portiQnof IOloTa. The parties could not agree on the
cOlllpencatiori forcalln that 1) originate and terminate within the MTA and 2)

cr055 state boundaries.

1, ASW

AWS .aseerted' that theM'I'J\ is theappropriaee definition Clf . it:; local service
ax:ea arid. as such I calls originating' and terminating within r,he MTA should be

sub) ~c,tt,o transport i:lnd.te:r::min.ation charge~;, not interst.ate or intrast.ate
access charges . .,' ..

. 2', uswc·
, .

"osWca:tgued' t.hat. intra..:MTAtraff:i.-c·· that transits interstate faci.litie~ is·
subjecttC?'interstate aec:ea8~charges and that AWS should be responsible for
identifyiilgSl.i,chtraff,{c, USWC argued that· it charged AWS. access charges under
the199~ p:lSe~exi.stin9.t'.greement:and, therefore) it is entitled to continue to

,collect thoae.chargea.oSWC,claimed that under t.hepre-existing agreement access
charges were not differentiated, but. were included in a single "blended rate"
thatincluded'tollchargee.uSWC asserted that it is unnecessary to find that
access' charges wereexpHCit1ydeHI;l eateo under t:he pre-existing contract in
ordpr to findt.h:olt.t.hp- currt!lnt.paym@nt_ of chArgAR hy hW$ is appropriate.. .

3. The. Department .

The Department cited Paragraph 1043. of .the FCC O:t:'der to show that the FCC seek,s
torna~lltaln the status quo ante. with respect to access charge payments fot'

. .inter~t·ate ,roaming traffic . The Department arguedtha't USWC has not met its
burdenof>prcrof onthia issue, i .. e. tnat it haa not provided evidence that it
has been collecting interstate access from AWS, in the past under the part.ies'
1994 agreement. Therefore,t:oe Depa.rt.mcl1.t argue.d, USWC ifJ not entitled to
collect interstate access' chargee with respect to intl:a-MTA roaming calls.

4, the .ALJ

.TheA!:..! recommended that fJSWC not: be. allowed to assess AWS interstate acc@ss
charges for intra-MTA roaming. The ALJ noted that Paragraph 1043 of the FCe'B
Fi.rst Order specifioally refers to interst,ate roaming traffic, and states in
par.t:

... the new transport alldtermination r\,lles should be applied toLECs and CMRS
p:t'oviders, eo that CMRS can conti.nue not to pay inter'state access charges for
traffic that currently is not subject to such charges, and are assessed such
charges for traffic that is currently eubject to interstate access charges.
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Based on this ·laI.\guage., the .ALJ concluded that c.be FCC is ::ieeking to maintain
[*25J . the. st.atuliIquO arlte with respect to access charge paymentD for
interstate,~oamingtraffic..The ;r.Jfound that USWC has failed to prove that
AWS' ·od.g,inatingintX'21-:MTArO~lYItng traffic was SUbject to access charges prior
to: the :FCC's Firtat O:rder and, therefore was not entitled to apply such charges to
such' iraf!·icnow.

5. The Cpmmisaion's Ailalysis'ana Action

In the Commission's vlew, the FCC Order (paragraph 1043) seeks to maintain the
,'3t;.atusquoante regardioginna.:-MTA roaming charge~. The Commission finds that
USWC has fail@d t.o prove thatsuoh trtiffic W<lS aubject to interstate access
charges prior to the FCC's Order. Therefore, the. Commission concludes that OSWC
must notassese AWS interstate or intrastate access chargf;:s for intra·-MTA
rc:Jaltling traffie ...

F.Compensai;ion tor Termina~i.ng paging Ca.lls

The parti~scould not agree whether Ail'S was entitled to receive compensation
from USWC fo'~ terminatl:ng(la~:ri:l'~gc~l1s originacing in USwe 's service area .

.- .

1.. AWS'

A:w::;argue.d. that it is.ep.tit.led to be compensated for the termination of paging
trafficoTi~:.!-natedbyuswC,andthat AWS need not compensate U~wc for facilities
used to delivers'U,ch calla beci!lus~UswC is t.he originator [*26) of such

. calls. Regarding uswc's clai1'n 'thBtAWS has the duty to provide reciprocal
compensad.on, AWS' ref~rencea Pciragraph 1008 of the OI.-der which states, in part:

. .

ACGox:-dingly, LEes axe obl.igated,·· pursuant to section Z5~ (b) (5) (and the
corr~IaPondil1~ipricing stafldax-ds of section 252 (d) (2) ), to enter into reciprocCll
compenl:i/ation arrangements witl1anCMRS provi.ders, including paging providers I

for the .tri'l-nsportand tCi!J:niiIl-ation of U'affic on each o·ther' s net.works,

AWS 'alsocited Paragraph 1092 of the Order. which SL.Cl.Lel', in part.:

Pa.,girigprovidars, .as telecommunications car.riers ,are entitled to mutual
c~mpeJ;'lsation.for·the transport . pTld termination of local traffic, and should not
be reguired ~o paychargea tor t.raffic that originates 01). other car.riers·
net;:work3 ...

2. USWC

USWC; argued'~hat AWS i~ not: entitled to receive compensation from USWC for
terminating paging calls or~girta~ing in USWC's service area. USWC acknowledged
that the duty t.oprovide reciprocal compensation for transport and termination
arises under 1; 2S1(b) (s} but al;'gued that reciprocal compensation is
inappropr.iate for AWS'paging services beca,uae paging services are one-way
cO'\ltuu~1icoB.t:i.on, i.e. no (*27)· o,alls originaLe on AWS I facilities to l;)e
te-rminatedby USWC.
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. ,
'.l'he Depal;tl'!'lent' agreed with AW,S.; The Department cont.ended that it has aeen no
legal~.ut;.~Ol:;ityoffe:reclinthisp~6c:eedin9 to permit t.he ALJ to depart. in this
1~ata.nce·'ti~n'l t.hegeneral rule,thEtt each party p<'1ys for calls . originating on
theirownnettiork (Initia19rief, pp. 16 -17). Referencing the FCC First Report:
andcirder,l)a~agraphs1008, l.042,an~ 1092, the Depa:x:tment argued that (i)
paging' pr,ovidersare consider,ed'to. be teleoommunications carriers, (ii) LECs are
prohibicedfromchargin9pa9in9pr<-.rvider~for calls orlginating on other

.ca,rrfer 's networks, and ,fii!)parHes that terminate page calls must: be
compensated by the company upon whose netwol'k the page call originated.

4. The ALJ

TheALJ' recommende,d that, AWS not be required to pay fo'" the termination of any
USWC orig:i,nated calls through dii:'~ct t:ert11ination chargee. The AL,} found that AWS
isallow~;d to charge 'forth~terminationof USWC originated paging calls based
all 'th.eoutcome of the FCC'.s futu;r;;e review of thia issue that is pr.ovided under
the "FCC ord~r,

5. Commission Analyeitiland A~tlon

pfigil19' prov:iders are defined. i.n'the FCC ["'28] Order as "telecommunications
cai:'r:l.e'rs,ha~d under .the. 1\ct,al1telecommunicationo carriers are entitled to
reoiprocal compensationfrQm incumbent L!i:Cs. (47 U.S.C. § 251(l:l) (5». The FCC

.Ordersta:.tes theruie clearly:·

~coX:din9J.Y,I,ECsare, bk:?:i.igat.ed, pl.\rsuant to. se<;\.ion 251 (b) (5) and che
corr.:espondingpI:icing standard~o.£ section 252 (d) (2), to enter into reciprocal
cOll)pellaadon~X'ian9'emeritswithallCMRSprovid~rs, including paging providers,
for the transport and terminatioI\Of· tra.Hie on each other I a networks, . . . ,
(FCCOrde):';P 10Q8) .

The FCChas'xEdt.erated thisr::uleas follows,

. Pagi,ng.'providers, as telecommun:Lcations carriere, are entitled to mutual
cornpertsat.ian for the transport. and .termination of local traffic, . . . _ (FCC
Order~P169i)_

'l'heCommie·aion'finda npexclusion in t:he Act or.' t.he FCC Ordet' that would prevent
app~icati:on of the clear rul~ that AWS should becompensat.ed by USWC for
tel';'m:i,nating paging calls originating in USWC's service area.

G. pedicatel1pagingFacilitiea

The part:ies could not. ~gree w.h~th.er AWSsbo1.l1d be x'equired to pay for facilities
requi'radr.c CO~ll1ectAWSI ded1cat:e'd paging (acil1t.:tee to USWC I S net:work.

1, AN'S

With ,respect [~';!9J cp. chargee for pagJ.ng faci.lities, AWS relied on
paragi'apha 1092 and 1042 which state, respectively, in parr. as follows:

Paging prqviderf:l,aB teH~communicatione carriers, are entitled to mutual
compensat:lonfor the. tra,'H;Jport and termination ot local traffic, and should not
be requ1redto pay charges for tr""ffic that originates on other carriere'_.'.. '~,'. .

" . , '
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'networks'

, arid

Wethereforeconcl'ude thatSe(::tion 251(bl(S)p:t"ohibits charges such as those
aome incuinb~t LECscurr~ntlyitl\Poseon CMRS providers for LEe-originated
tr:'a:cri~ ;" ~sof the effec:tive date' of thiB order, aLEC muat cease charging a
C'MRS 't;,rolcidtlJ::,or other carde.r ,f'pr terminating LEc-originatedt.raffic and must
providetb';,.t, 'traffic totheCM1{S provider or otherc~rx:ier without charge.

AWS argueq that by trying toimpoee facilities charges on AWS. as i~ has done in
thepast .. USWC istryiog to circumvent thi:.; rule.

2. USWC

uSWC,propolledthat AWS shoulCI:be ;r-equired co pay for facilities required to
connect'AWS' dedicatedp,~gingfac;:ilit.iesto USWC's network. USWC noted that
Sc"ut:,'}}westebtBell request~d ,olarification from the FCC regarding its rules for
inte:rconrieetionbetween LECea~dpaging carriers and that on May [*30] 22,
:1.997, the~CC eat.ablished aplea<:iiilg cycle to receivecomments on Southwestern
,Bell' are'quest,liSWc asked chat any ,Commission decision f:lhouldL~ designed to
accqmmodti-te later actioX} by the F,CC,

3. Thepcpartment

The Depar~ment stated thathO:Le~alauthoJ::ityhC:\sbeen offe:t;ed in this
proceed.ingtilat wol.lld j1,.lstity,pe~ittinS1 the AT,;! to ~apa.rt from the general rule
tha.'teachpax-ty pays {o,r' calls'or;iginating on thei-r own network.. The Department",
argued th:at,USWC benefits from the facilities used to transport paging traffic
beca'usethbse facilit.iesper~it USWC I B customers to place paging calls.
Addition~lly,theD~pa:rtmentnbted.that paging cal12 that originate from uswe
customers'generat.e return'callstc tJswc's n1~twork for which USWC is compensated

"for te:r-mination,

4, The ALJ

ThehI..Jt~comrrtended that the AWS .should not be, x-equired to pay USWC for any
usageof,facil,it:iesa.llO$ciciat~d,.,...iththe delivp-ry of paging services. The ALJ
notedth~t ~hEl:F'ct exp~essly prphibit.s the imposition of charges as they had
been applied inth.e pol.l3t, stating ~t paragraph lO~2 of its Order:

We therefor.econclude thataection 251(b) (5) prohibits charqes such as those
aome inCumbent:. LEes currently ['"'31) impose 00 CMRS pro~iders for
LEc:"or~ginated tra,ffic. ,As of the effective date of t:hia order, a LEe must cease

. charging aCMRS provider or other carrier fotL!::rtninating U:C-originated traffic
1l11d rnuct provide that, trlilf.fic eo the CMRS provider OT c,t.,hp.r carri.ar without
charge. (FCC Orele:c, paragraph lC)42) (emphasis added) ,

The ALJ cit.ed Parag'raph J.042 of the. FCC Order and stat.ed t.hat the requirement
that E'lilgingproviders be. comp~nsated for the tea:-mination of LEe-originated
traff'ic ,simila:r.ly n~qllire.gthat' they not be charged for the facilities used to
deliv~r ~uch: traffic,consequ~ntly, the ALJ reasoned, the facilities used for
t.he delivery of such tt'affic must also be paid for by uswc.
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5. TheComrnission's'Analysis and Action
" '

The !o'CCOrder paragraph :1;04 2quot.ed above claQ.rly states that incumbent I.ECs
m\lst provide traffic to the CMRsprovider without charge. FCC Rule § S1. 703
(Ettay lifted)· stal:es:

A LEC may not a.saessoharges ap 'any ot.h~I:· telecoulIJlunications carrier for local
te\l~comm,,].nicationstrafficthOlt originates on the LEC's network.

As a: res,,,lt, t~eComrniBsion finds: that AWS is not required to compensate U' S
WEST for the !acilit.:l..es used. to deliver l*32j paging traffic to AWS I paging

m::l;;wol'k.

H. ..Effective Date for Reciprocal compensation

The parties agx'ee that rec:l.procaicompenaation is required by FCC rules, but
di.!'iQgreed:a~ to tlledate when, re9~Pt'ocal compensation should begin.

L .AWS

AWS arS\J.ed tbatthe etfec:tivedi:lte for reciprocal cornpeneat.ion should be October
3, 19'6, t.he date when AW!;B\.l:~mii.t·ted its request for interconnection to tTSWC.

2. USWC

U'SWC argued for a Novel'llbe:c ~, ·1996 effective date because that waethe day the
8tllCh:cuitC('>urt lifted theet:ay of t.he FCC rules.

3. The Department

',L'he pepartment argued that the 'effective date ahould be Oct;ober 3, 1996. The
DepartmeotaZ:igueo.that in lifting the stay, the Court determined that inCUmbent:
I~ECs, J?uch as USWC, were not en.titled ~o protection from FCC :r'ule 51.717.
Consequently; the Depart;.mentr~aj.saned, uswc should not receive a benefit that
the EighthCitcuit has determ~ned the Co~pany is not entitled to have.

4. Th~ALJ

'rheALJ recommende(janoctober3,.;l996 effective date. The ALJ reasoned that an
or'derofanadtrdni19trati.v~age~cy,such as the FCC, that is initially stayed and
then allowed tQ go into effect is effective a~ of its initial iS6uance [*33)
datE! . The AI.J noted although the Eighth Circuit Court of Appeals tempbrarily
stayed the effectivene$s' of FCC Rule 51.717 (b). the Court lifted the st~y on
November :1.. Thus, t.h¢ RUle went into effect permitting reciprocal compensation
from the old.ginal submission of an intarconnectiorl request. In this case, the
ALJfoUIld, lift.ingot t.hatemporary etay rendered the Rule effective on October
3, the day AWS submitted its request for interconnection.

The ALJ"stated that if AWS does not receive reciprocal compensation from the
original etfecr...ive date of the FCCO.t·d~.t.·, AWS will be dcmied the b~nefitwhich

it had betm unj\\gtly rt!strictE!dfrom rece.:i ving dUI;l t.O t.hA p.r-r:oneOllF> Aor..ry of a
stay.
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The COTtlmi·flaioIl i~ pel:'~uaded by t.he ar'gunu:mt2 p,r:e5ent~d by 1\.W5, ~he Department.
and t.hl!! ALJand fin'ds th,at: . the ef,fecrtive dat.e for beginning reciprocal
compensi;ltioCl'fs October'], 1996.

, I. ~atea Pending Order

'The parties disagreed over t,hl~l level of reciprocal compensation rates should
a];iply betweenthe.commencem~~t of,reciprocal compensation until an Orde~ is
i9suedin this proceeding. .

1.. AWS

"AWS a,rgued that the March 1994 contract expired on December 31, 1996. so the
[*341coritiactratei3 set by that contract cannot-be used for reciprocal
cotnpells~ti,on,AWSatai:edr::~attheAmendment (Exh.ibi~ 14) provides tor ,a t,rue-up
foi-;t.h(3X"e\tlairi~ri.gmonths ,of 1996 after the 1994 cont,ract expires and the Interim

",Ag:reementt.(Exhibit, 13) proviq.es foz' a true-up for the periOd beginning January
1/. 1997,t6 the' "re'!;lult.s"of 'this arbitration.

2. 'uswc

uswcarguec:i that the March 1994 contract c.ont~dned an "evergreen clause" which
pr9videdthat.a~terDecem1:ler31i1996,thecollt;ract would remai.n in effect on
,amqrlchbymonthpi\\sis'untilwritten notice was given by one of the parties.
USWC c1:ai~@Q tpat the Exhihits relied on by AWS clearly indicat:.e that the
partiesc6nte~pl,;at~dthatthIC1'IIat'ch1994 contract would remain in effect until
the reeolut:lon of the diapute.thr:ough negotiationand/or arbitration. USWC
characberiz.ed the good faith . lump sum payment.s·· (pro';ided for in the Amendment
and the Interlrrt Ag;reement) as an expedient: to allow the parties to continue
~heir bueine9~ i'elat;:ioul:llUp without:. lnt.:errl.1pLion of: sez:'vice.

3. rheDepartment

The Department took, no position on whether the subsequent agreements between the
paT;tiesh.t\Vesupplante~lthe March 1994 agreement but (·,5] noted that: t;!le
1994 rates shouldpxeva:iJllT'l1.e~s'the Cammi.aEli on deter.mi nes t.hat the amendment
andinterilY\ ~greemeQts are binding.

4. The ALJ

The 'ALJfo\U'ld, that the: record did:..not conclusively establish whethel:' that
agreement was terminated OIl Dec:el'l'lber 31, 19% 01:' continued in effect after this
date. To determine the' intent.iono! the parties, the AL.} applied that parole
evidence rUle and considered,t.he language contained in the pe,rtinent agreements,
Exbip:i,l:,s ~"~' 1.4 and. 15. tJponreview of these exhibits, the ALJ concluded that:
the 1994 contractual relationship between the pal:t.ies C011t:illued and that the
pa:t;tiesintended t.O clarify conlPenaation issues.

According totpe ALJ I Exh,ibits13" 14 and lS show that AWS and USwe had
Bubstarit i,al,dynamic d isagree~nts over their compensa t:iQn rela t. ~.onflh;p and tha t:

these part ies intended to change :their compensat.ion relationship. The AJ..J found
that USWC'has failed to p1'ovethat the parties inte.nded to continue the 1994
compensation ratca after L:>ecember :31. 1996. The AL.J indicated that the parties
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should'honor the agreements i4ent;iHed in Exhibits 13, 14 and 1S, but noted that
the ·exhibi.ts focuaprimilrily on true-up:;) tlnd do not <.:lea.rly alat~ ["'36] what
.rates appiy.

s. 'TheCotnmi~sionI s Ana.,lysisand Acti.on

. The q\.iestio~whtethe~ thepa;r;ties modified the March 1994 contract ia a red
herJ:"ing in this proceeding th,a,t .the Commil'3s ion wi11 not purf.<ue. Whether t.he
·contractt.erminated or not ie. not' relevant to th.e Commission' s decision in this
proceeding. Any changes tot-his agreement, subsequent to AWSI request for
renegotiation, area contractual a.ispute between two private parties and not a
matter that ~lel::ld COOCer11 the Commission.

FCC Rule~ '§Sl.717set,t.he in~tial. :r:eciproca.l compeI).sat:ion rate a.t. t.hat rate
prevailing in thepre-existingagre:ement until t.he atatecomtnission approves a
diffeiemt'rate. The partiel;!, agree'as to the rates set. by their March 1994
I;:Qnt:r~ct:i'\.nd theCommiasionhas:rtot app+oved any rate ilgreement other than the
gbing-fotwar.dutes set in thisOX'der. See above. at Section B on pages 6-9. The
rates in.e~ist~nce .at: the begi.nn'ing of reciprocal. compensation were set by
Commission aPP,!"ovedtai"iff. No. other r~tes have been approved by this Commission
since thEm ..Whate.verthe·pa:rties arranged betweenthemeelves subsequently does
not c1I.lter:the'.fact that the Commi::;sil1n has approved no oth~r rates than those in
t.ni.'< [*37) March 1994 cont+?l.c.t.

Accordingly,' the <::ommissi.on.will-make n~ decision regarding the status of. t.he
parties' i.ncerim ~greement.6 (Exhibits 13, 14, and 15) a.nd diX:'li!ct the p8rties to

seel~ ·resolution. oftheii d{spute 'on this i.ssue in anot.her forum. The rates which
shall p~evailfrol'Cl the GOmmenc:ementot reciprocal compensat.ion until all
aib.:j..trat:LC:lh order is i::jsuedin. t.his pr.oceeding are the rates set by the parties

. March ~994· agreement. No tr\le-Up is warranted.

J. Pick andChoove Option

1,. AWS

AWS claimed that USWC must make available to AWS any rates, terms, and
~pnditioDsthal;h;\:V:e.been' a~prov$din;;igreamentebetween USWC and other
te:LecoffiTJi'\IDicationscarders. AWScited Federal Act sece.ion 2S1(i) as obligating
U~WCtomax.e ava.ilable anyint~rc:onnection, service, or network element provided
ul'lder .an.agreement approvedund.er' Section 252 to which it is a party to any
qther r.~qU$stin9 telecommun.ic~t.ionscarrier upon the same terms and conditionG
as thoge p:r.ovided in the agreement.

AWS, argued t,hatthe fede;ral Act and FCC Rules (l:upport the interpretation that
indiv'idual px·ovi13ion.sof publicly filed interc0l1necc1on agreements can be
selected by a ro.CJ1-\Cl~ting c.arrier.

2, USWC
[*381

lJSWC argued t'hat the commissi.on should reject AWS' recommended pick and choose
provision in this c:!Ise _ USWCrlot:eot.hat tb,e FCC Rulel~ and Orders allowing a pick
and·choo.!;'epr.ovision were stl:i;yedby the Eighth Circuit Court of Appeals. USWC
further nc;lted that in staying . the rule. t.he Court stated that such a provision
would operate to undercut any agreernents.-.tha:t were negotiated or arbi trated.
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